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Introduction
Last November, the Chancellor’s Autumn Statement
brought with it the announcement that the Habitats
Regulations were next on the Government’s socalled ‘red tape challenge’. In it, the Chancellor
criticised the burden of “endless social and
environmental goals” imposed upon industry and
described the Habitats Regulations, one of the
primary pieces of legislation protecting some of the
UK’s most important wildlife sites and vulnerable
species, including bats, as a “ridiculous cost on
British business”, claiming that they amounted to
”gold-plating” on European legislation.
Standing alone, this alarming statement casts
doubt on our Government’s commitment to the
future protection of UK wildlife. However, under
the layers of rhetoric and sound bites lies a real
issue, not with the Habitats Regulations themselves
but with their implementation.

What is the Issue?
A triumph of British nature conservation in the
late 20th century was the transformation of
public attitudes towards bats1, notably (following
passage of the Wildlife and Countryside Act 1981)
from ‘nasty vermin’ to a near-universal tolerance
and general acceptance of bats and their legal
protection, even though the latter extends into
the places people live, work and worship. The
subsequent adoption of the Habitats Regulations
in 1994 provided the platform from which to drive
conservation more effectively through regulatory
systems, scientific monitoring and evidence
gathering. However, that hard-won tolerance is
fragile and easily destroyed by procedures that
are perceived as unreasonable. As discussed in a
previous article in Mammal News (Summer 2010,
Consultants’ Page), “conservation is dependent
on good will”.
As professionals dealing with bat conservation
we are detecting a worrying backward shift in
the attitudes held, and decisions made, by people
who share their buildings with roosting bats.
In this unusual situation, where protected species
are heavily dependent upon man-made structures
for roosting and breeding, the views of the
public and developers will have a profound
influence on conservation outcomes and on
Government attitudes. But the role that
planning authorities and consultants play
in this should not be underestimated.
Although the legislation is necessarily robust, there
are serious problems in delivery that inadvertently
feed a renewed wave of intolerance and provide
incentives to some unscrupulous developers.
Integration of environmental objectives into local
decision-making is fundamental to conservation.
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Whiskered bat in roof
Photo by John Martin
However, in some cases, a lack of expertise,
clarity and flexibility from the authorities and the
environmental consultants, combined with a failure
of developers to engage with the environmental
aspects of projects at an early stage, results in
delays, extra expense and ineffective measures
being applied. This results in the assumption,
sometimes with some justification, that conserving
biodiversity and the natural environment is typically
a costly and arduous process producing only limited
or no benefit. This is further exacerbated by a lack
of evidence from post-construction monitoring
on which to base future improvements, although
efforts are being made by the Statutory Nature
Conservation Organisations (SNCOs) to address this.
Whether from SNCOs, local authorities or
consultants, the combination of inconsistency in
advice, lack of experience, and the same blanket

approach being applied to all applicants regardless
of size/impact of development or significance of bat
roost is, in many cases, undermining rather than
supporting the interests of bat conservation.
Of course a full suite of surveys and substantial
mitigation are absolutely justifiable and essential
in the case of proposed damage to roosts of
conservation significance; they are harder to justify
where individual or small numbers of common
bats are involved, leaving clients struggling to
understand the need for the same elaborate
approach. Even in cases where more significant
roosts are involved, the advice given and the
procedures that are required to be followed can
sometimes be out of all proportion to the details of
the situation, with unfortunate consequences in the
attitudes of affected people towards bats.

By way of examples of this, we have listed below a few cases where delays and/or additional expense
involved could have been avoided if consistent, well informed, well timed advice had been given by
consultants, SNCOs and planning authorities.
• A small lesser horseshoe night roost was repaired under European Protected Species (EPS) licence.
One of the licence conditions was for a management plan requiring on-going visits for many years,
almost doubling the cost of the licence.
• During supervised roof stripping, the precise locations of previously inaccessible bat roosting areas
were identified. Minor amendments were therefore needed to the licence to better benefit the bats,
by changing slightly the stated position of the bat access points in response to the new information.
Full resubmission was required with a 30 day response time, even though the roof stripping was
nearly complete.
• On the basis of an initial bat survey, undertaken in summer, planning permission was granted for the
demolition of a house, with a new build designed to accommodate a disabled family member. The
consultant had not mentioned the need for activity surveys and, in the absence of a local authority
ecologist to pick this up, none were undertaken. The applicant approached a different consultancy
in winter to prepare the licence application. The roost was of very small numbers of common species
and there was ample space in unaffected buildings on the site to provide mitigation for any buildingroosting species. Full activity surveys were required for the licence application, delaying the start of
work until the following autumn.
• As an incidental result of another survey, signs of use by various species including an Annex II species
were discovered in a barn due for conversion. Information was passed to Natural England and the
Local Planning Authority (LPA) and the landowner commissioned an initial bat survey. No activity
surveys were carried out and the consultant advised that the works could be carried out without an
EPS licence, despite the fact that any roost areas would be damaged or destroyed by the conversion.
No action has been taken by the authorities to enforce the law.
• An owner-occupier was advised by a consultant that an extension involving a minimal and
temporary impact upon a bat roost would require an EPS licence, so this expensive course
of action was followed; similar works elsewhere are routinely undertaken under method
statements agreed with the LPAs.

In addition, we often hear of clients who have tried
for months to get a planning application passed
only to be told at the 11th hour that they need a
bat survey, which, if activity surveys are required,
it may not be possible to complete for many
months. It is difficult to get any goodwill from
a client when they are already frustrated before
we speak to them.
As a result of these and many similar situations,
consultants are receiving an increasingly angry and
rebellious reaction from some clients – many of
whom are influential local landowners. Some have
been contacting other landowners in the area to
try to find ways to prevent bats using any buildings
on their land. Others have informed us that next
time they will gut the building before applying for
planning permission; in such a situation it is likely
that there would be no proof that an offence has
been committed regardless of any suspicions we
might have. Other less forthright individuals have
confined themselves to complaining bitterly, usually
accompanied by comments indicating their love of
wildlife but that the legislation is “absurd” and has
“gone too far”- increasingly discussed in the letters
pages and via ‘Bats stop progress!’ type articles
in the national newspapers. In our day to day
dealings with individuals we are seeing at first hand
clear and growing evidence of this increasingly
antagonistic attitude towards vulnerable species
and the legislation that protects them.

Raising the Bar
In order to avoid long-term adverse impacts upon
bat populations arising from this shift in attitudes,
more consistent, proportionate and better-informed
advice is urgently needed from all of those involved
in the implementation of the Habitats Regulations.
This means that standards need to be raised,
reviewed and enforced within the private sector,
local authorities and SNCOs.
The following measures are required:
LPAs:
• Must have direct access to experienced and
well-trained ecologists to help them make
informed decisions with confidence,
either in-house or via service level agreements
with neighbouring authorities.

•M
 ust continue to move away from the inflexible
process that has made minor amendments to a
licence disproportionately time consuming and
wasteful. For example, the need to resubmit the
entire application merely for a time extension
or for minor changes to reflect conditions only
discovered on site once work commences and
then having to wait a further full 30 days for
these to be decided.
•M
 ust encourage consultants to employ working
practices that are appropriate to the type of
roost, species and impact, by using techniques
other than a full suite of surveys where this
is appropriate. For example, DNA analysis
of bat droppings, or enhanced mitigation or
compensation - thus maintaining goodwill and
saving money and time for the applicant. It should
be borne in mind that most clients are not intent
on destroying wildlife. It should be acceptable to
use ‘guidelines’ as they were surely intended - as
guidance, rather than effectively having to regard
them as a set of rules.
•M
 ust re-assess the way the habitats regulations
‘three tests’ are implemented. There needs to
be a more efficient way for LPAs and SNCOs to
consider these without going through the process
twice; at planning and then again at licence
application stage. It is not clear why, at present,
planning permission is not a suitable measure of
satisfactory proof of ‘Overriding Public Interest’
(especially when many small schemes have no
apparent ‘public interest’ whatsoever).
Consultants:
•M
 ust maximise their exposure to focused
professional development, must bring in
experienced sub-consultants for complex
projects, and must not take on projects
beyond their expertise.
•M
 ust justify their recommendations in relation
to favourable conservation status to help those
reading their reports evaluate any likely impact.
•M
 ust strive to find opportunities for biodiversity
enhancement within every scheme, but must be
supported in this by the regulatory authorities;
otherwise those who operate on the basis of the
bare minimum will be favoured by cost-cutting
clients, disadvantaging those who genuinely aim
to achieve biodiversity benefits.

• Must ensure that applicants likely to encounter
biodiversity issues are made aware at the outset,
not only of the requirements, but also of the
likely processes and timescales involved before
applications can be validated or approved.
SNCOs:
• Must be properly funded so that well trained staff
are available with the time and expertise to offer
site/case-specific advice prior to the submission of
licence applications. Constructive advice should
be available on whether an EPS licence or a
(non-licensed) method statement is appropriate,
particularly where cases are marginal. Onerous
and expensive monitoring requirements for low
status roosts or individual bats will be avoided.

Barn conversion containing
extensive bat mitigation
Photo by Lisa Kerslake/Swift Ecology
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Also, there are several further measures that require
the active co-operation and participation of all
parties, including IEEM and other professional
institutes:
• Professional standards must be more rigorously
enforced by both professional membership bodies
and licensing authorities.
• A formal and properly structured system
for consultants to gain the required skills
and experience must be developed; in tandem
with this, better assessments should be made
of individuals seeking to obtain personal
EPS Licences.
• Post-construction monitoring and reporting
standards must be improved to yield meaningful
information that goes beyond the current
statutory reporting and feed directly into the
development of good practice.
• A proportional charge could be introduced for all
EPS licences - the proceeds from which could be
used to independently monitor all schemes to a
common standard.
• Education of the general public is needed;
£650,000 for a bat bridge over a highway
may, with the correct research, be perfectly
well justified and represent a tiny percentage
of a total scheme cost, but without good
positive awareness raising will always make
damaging headlines.

New Opportunities Ahead?
In Wales, the forthcoming merger of the Forestry Commission Wales, Environment Agency Wales and
Countryside Council for Wales in 2013, with the associated legislative changes that will build on the
Natural Environment Framework - A Living Wales (an ecosystem-based approach), will present many
new opportunities, threats and an inevitable period of uncertainty. This might become an important
precursor to future changes elsewhere in the UK.
The recent announcement by Natural England of the development of class licences is to be greatly
welcomed, and could go a long way to resolving some of the matters raised above. However, the specific
details of how class licences are administered and operated must be carefully thought out in consultation
with the relevant bodies and practitioners, including IEEM, the Bat Conservation Trust (BCT) and others.
In particular, the criteria to be met must be set at an appropriate level, to avoid either of the equally
damaging extremes of making them too easy to obtain, or creating a very small band of ‘elite’ consultants.
It is hoped that the establishment of such licences, in combination with the forthcoming professional
training standards from BCT and the emerging British Standard on Planning and Biodiversity, will prove
a vital step in the right direction; further debate about the details will, however, be needed.
The views expressed are the authors’ own, and not necessarily those of their organisations.

Notes
1. A
 lthough in this article we deal specifically with bats, many of the same or similar issues apply
to other protected species, such as great crested newts.
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• Information must be gathered and shared with
practitioners on how the legislation is implemented
in other European countries, so that we can learn
from each other’s experiences.
• Greater efforts must be made to engage with the
construction industry, including allied professions
such as architects, engineers, and landscape
architects. Whilst some are superbly aware, others
still need a lot of encouragement to accept that
wildlife conservation and legislation is something
that they must take into account.

Brown long-eared bats being transferred to
replacement roost under licence
Photo by Lisa Kerslake/Swift Ecology
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Roof stripping of part of house roof for construction
of extension, under non-licensed method statement
Photo by Lisa Kerslake/Swift Ecology
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Brown long eared bats, a widespread species in roofs
Photo by Richard Crompton/Wildwood Ecology
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